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If OMWBE determines the individual claiming disadvantaged group

membership is not a member of 2 designated disadvantaged group, the

+ individual must démonstrate social and economic disadvantage on an
- individual basis. Indxvndua}s who are not members of one of the designated

presumptive groups may requéest OMWBE to make an individual -

. determination of social and economic disadvantage. -
'OMWBE's detenmnatxons of. dnsadvamagcd group mcmberslnp are Sllb]CCt to

appeal accordmg to the certification appeals procedure of 49 CFR Part 26.89.

Persons who are members of one of the designated groups, but whose personal
net worth exceeds $750,000 as shown on the PNW, shall not be presumed to
be socially and economically disadvantaged. OMWBE is not required to -
conduct any proceeding to conclusively rebut the presumption of economic
disadvantage before determining the individual is not disadvantaged. However, -
if the individual challenges OMWBE’s determination, then OMWBE will
conduct a proceeding pursuant to 49 CFR 26.87 1o determine whether the
disadvantaged status of the individual shall be removed. '

. Determinations of Nonpresumptlve Indmduals as Socially and Econormcally

Dlsadvantagcd

Socially dxsadvantaged persons are those who have been subject to racial or
ethnic prejudice or cultural bias within American society, because the person’s

~identity as a member of a group and without regard to the' person s individual

qualities which stems from circumstances beyond the person’s control.
Evidence of md1v1dua1 social dlsadvantage must include the followmg
elements: . o
a. At least one objectiv_e distihguishing feau_lr_e -th_at has contn'b'med to social

. disadvantage; e.g;, race, ethnic origin, gender, disability, long-term
- residence in an environment isolated from the mainstream of American

society, or other similar ¢auses not common to mdwnduals who are not
socxally disadvantaged; .

b.  Personal experiences of substarma! and chromc disadvantage in American
socxety, not in other countnes and -

c. Negative impact on entry into or advancement in the business world

because of disadvantage. Any relevant evidence in assessing this element
will be considered to see if the totality of circumstances shows disadvan-
tage in entering into or-advancing in the business world. In every case, the

- following will be considered: -

(1) Education: Denial of equal access to higher education institutions and
vocation training, exclusion from social and professional association
with students or teachers, denial of educational honors and social

- patterns or pressures which discouraged the individual from pursuing
a professional or business education. :



(2) Employment. Unequal treatment in hiring, promotions and other
aspects of professional advancements, pay and fringe benefits and other
terms and conditions of employment retaliatory or dlscmmnatory
behavxor by an-employer or labor union; and social pattes or
pressures which have channeled the mdwndual into nonprofessional
or nonbusiness fields. :

- (3) Business History. Unequal access to credlt or capital, acqmsmon
of credit or capital under commercially unfavorable circumstances,
unequal treatment in opportunities for government contracts or other
~work, unequal treatment by potential customers and businesses
associates, and exclusion from business or professional organizations.

Note: W}nle persons with disabilities are not a group presumed to be disadvan-

taged, OMWBE will carefully review individual showings of disadvantage by
persons with disabilities and make a case-by-case determination whether such
a person is socially and economically dlsadvantaged for purposes of 49 CFR
Part 26.

Economlcally dxsadvantaged individuals are socxally dlsadvantaged mdlvxduals

‘whose ability to compete in the fiee enterprise system has been impaired due

to diminished capital 4nd credit opportunities as compared to others i in the

. _ same or similar line of business who are not socially dlsadvamagcd

- _Each perscm claxmmg economic disadvantage must submit the followmg

" a. Narrative descnbmg the conditions which are thie basxs forthe claim; and

b. Personal financial information. Note: If married, the person must also
submit a separate financial information for his/her.spouse, unles they are

B Alegally separated.

Ownershlp and Centrol ‘
Once busmcss size and social and economic dxsadvantage status have been

) determined, ownership and control will be evaluated to ensure that the

 business applying for DBE certification is, in fact, independently owned

and controlled by one or more socially. and econormca]ly dlsadvantagcd

' mdlvxduals

a. The ownership and control by minorities or women shall be real substan- -
. tial, and continual and shall go beyond the pro forma ownership of the

firm as reflected in its ownership documents. The minority or women
owners shall enjoy the customary incidents of ownership and shall skiare -
in the risks and profits commensurate with their ownership interests, as
demonstrated by an examination of the substance rather than form of
arrangements. Recognition of the business as a separate entity for tax
or corporate purposes is not necessarily sufficient for recognition as a
DBE. Absentee or titular ownership by DBE owners who do not take
an active role in controlling the business is not consistent with the DBE
eligibility standards. ' :
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b.- Atleast 51 percent of the owncrshxp (or each class of the partnership

interest, voting and aggregate of all stock) needs to be held by socially and
economically disadvantaged individuals, based upon real and substantial.
contributions of expertise, capital, or other tanglble personal assets, to
show start-up contnmbution. :

s Financing (i.e., loans) obtained frorn a dlsmtcrested party (e.g., lending

institution) to acquire start-up contribution may be permissible. However,
at the time of making apphcanon the DBE owner’s interest cannot be
subject to any financing obtained from the former nondlsadvantaged
owner of the applicant ﬁnn :

+ d. Allinterestsina busmess or other assets obtamed by the disadvantaged

individual as a result of a gift or transfer without adequate consideration
. from a nondisadvantaged individual or non-DBE finn who is involved in
.the firm seeking certification or affiliated with the firm, involved in the
~ same or similar business activity as the firm seeking certification, or
engaged in an ongoing business re]atmnshlp ‘with the firm or an affiliate -
of the firm seeking certification, shall be prcsumed to not be held by a
socially and disadvantaged individual. To overcome this presumption,
 the applicant must present clear and convincing evidence that.the gift or
transfer was made for reasons other than obtaining DBE ccmf cation and
‘the disadvantaged individual actually controls the management, policy,
‘and opeérations of the firm, notwithstanding the contmumg participation .
of a nondisadvantaged individual who provided the gift or transfer.

e. The DBE owner(s) shall devote full time efforts -to the fir irm.- The determi-

" nation of whether they are devoting their full time efforts shall be made on
a case-by-case basis. A DBE owner cannot engage in outside employment
or other business interests that conflict with the management of the finm or
prevents the owncr(s) from devoting sufficient time and attention to the
affairs of the firm as required by 49 CFR Part 26. :

£ A busmess applying for DBE certification and opcratmn in thc SIC codc

as a trucking firm must own and operate at least one fully licensed'and

- operational truck in order to be counted for all of the trucks it uses,
including those leased from a DBE firm or leased from a DBE owner--
operator. A DBE may lease from a non-DBE owner.operator, but only-
the fees: pald will be counted. s ,

‘8- Aneligible DBE shall be an independent business. An mdependent

business is one the viability of which does not depend upon xts relationship
wnh another firm or firms.

h. Factors which are reviewed pursuant to 49 CFR Part 26, Subsection 26.71, )

include the business relationships with non-DBE firms in the areas of
personnel, facilities, equipment, financial and/or bonding support, and
other resources. OMWBE also examines present or recent employer/

emp]oyce rclahonshxps between Lhe dxsadvantaged owner and the



non-DBE hu.n or persons associated with non-DBE ..ims and the fiom’s
relanonshxps with prime contracts in order to detennine. whether a pattern-
of exclusive or primary dealings with the prime contractor exists which

_ comprormses the mdependence of the applicant.
“In determmmg contro] OMWBE consxders all facts in the rccord, as a

whole, to determine whiether the applicant has an overall understanding of

* management or has technical competence and experience directly related -

to-the type of business in which the firm is engaged. (The firm will only
be certified for the scope of work the DBE owner(s) controls.) The owner
is not required to have cxpenencc or expertise in every critical area of the
firm’s operation, or greater experience or expertise in a given field than

" managers or key employees, but must have the ability to intelligently
- and critjcally evaluate information presented by other participants in the

firm’s activities, and to use this information to make independent decisions

. concerning the firm’s daily operations, management and policy making.

Expertise limited to. office management administration-or bookkeeping

functions unrelated to the business’s principle activity is insufficient if the

minority person or female apphcant is not knowledgeable in all aspects

_of the business and mdependcnﬂy makes the basic decisions in daily

operations. Also, the minority person or female must have ¢ experience
and technical competence in the mdustry to whxch certification is sought.

8 Commermally Useful Funcnon

“Commercially useful function” is not a certification issue: uriless there is a

‘pattern of conduct indicating a firm’s involvement in attempts to evade the-
" certification eligibility requ:remcnts :

E. Inehgxbl]xty Comp]amts ':

In accordance with 49 CFR 26.87, any third party may file a complaint
allegmg a currently certified firm is ineligible. The complaint must be in

l..

.writing and specify the al]eged reason(s) why the firm is ineligible. OMWBE
- will not accept anonymous complaints: The review will be conducted within -
10 working days of OMWBE being notified of the questionable status. Such

a review may cousist of the following, s may be relevant to the complaint:

a
b.

d.

A desk document review of the certlﬁcahon file;

An on-site interview mcludmg mtervxew of the business pnncxpals and
others with knowledgc of the company, mcludmg employees

An inspection of the business’s documents and records to venify or clarify

.information furnished regarding the- applicant’s certification as-a disadvan-

taged business, its status, business size, operanonal and manaaenal control,
and independence; or -

An mspectmn of the physical plant of the business and job site activities.

A report will be completed and submitted by OMWBE to WSDOT within ten
(10) working days of the completion date.
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2. OMWSBE shall keep the identity of the complainants confidential, at their
election; unless to do so is contrary to state law and would hinder the
investigation, proceedings or hearing, or result in a denial of appropriate
administrative due process to other parties. In these instances, OMWBE shall

. advise complainants for the purpose of obtaining their waiver of the confiden-
tiality privilege. OMWBE must also advise complamants that their failure to

_ waive the privilege may result in the closiire of the irivestigation or dismissal
of the procccdmg or hearing in some cucumstanccs

F. Appea]s by Businesses Denied Certifi catxon

1. A business denied ccrhficatxon or recernﬁcahon by OMWBE will be notified
-in writing of the determination. Thc deterinination shall explain the reasons
for the denial and shall spcc1ﬁcally reference the evidence in the record that
suppeorts. each reason for denial as well as the regulatory anthonty relied upon.
OMWRBE shall make all documénts and other information on whxch the dcmal
. is based available to the applicant upon its request. :

2. A business denied cemﬁcanon may request OMWBE'revxew is denial
-determindtion by requesting an informal show cause review in writing thhm
20 calendar days of the.denial determination. OMWBE will consider any
additional documentation and information the firm submits ‘with its request
for an informal show cause review. Upon conclusion of its review, OMWBE
shall either affirm.or reverse its original denial determination. OMWBE shall

inforin the business in writing of this decision, which is administratively ﬁnal :

- for purposes of appeal. If OMWBE affirms its original denial, it shall notify

~ the business in writing of the appeal procedures available to the business.
OMWBE will consider requests for hearings on denials of ccmficatlon or
recertification if the request is received during the stated time limit. A firm
that is denied recertification _may request a hearing of the denial to recertify..
Hearings are not, however, mandatory whcn the initial denial of cestification - -
is determined by - OMWBE N

3. A business denied ccrtxficanon may submlt an administrative appeal to the ’
. USDOT. '

4. A business that is denied certiﬁcat_ion may not submit more than two
applications in one calendar year, provided however, that when a firm is
denied certification, the-firm may not reapply within six (6) months of the
date the firm was prcv:ously denied.

5. Appeal of OMWBE decisions must be made dlrectly to the USDOT Appeals
of OMWBE final decisions must be made within 180 days of the final
administrative decision. Send appeals to the followmg address:

‘U.S. Department of Transportation
Office of Civil Rights

400 7th Street SW, Room 2401
Washington, D.C. 20590

§ i
\--.., . .



G Remova] of Ehg)blhty

1.

OMWBE shall remove DBE cemﬁcatxon upon determining the business does -
not meet the eligibility criteria. However, before removal of certification, the

. husiness will be afforded due process which shall include an.opportunity for
* an informal hearing to contest the proposed decision. The firm may elect to

present information and argument in writing without having a hearing.

‘Whien new or additional mfonnatlon 1s gathered that indicates the business

does not meet the ehglbxhty requirements or the firm Jacks independence and
control of its business operations, OMWBE will notify the business of its .

intent to remove its eligibility for cause. The notice shall set forth the reasons
for the proposed determination and specifically reference the evxdencc in the

' rccord on which each reason is based.

The requcst for an informal hearing must be i in wnung and must xdennfy the

. specific areas in which the business feels the decision is in error. Thé written

request must be received by the OMWBE within 20 calendar days of notifica-

- tion to the business of the proposed decision to remove 1ts certif cation.

| A firm’s certification will be removed due to lack of action by the affected
-firm, and the firm is ineligible to participate as a cestified DBE until it

complies with OMWBE's recertification requirements. A business whose

_certification is administratively removed may submit a recertification applica-

. tion if submitted thhm 90 days of the certification bemg adrmmstratxve]y

- -removed.

The Ccrtification Committee shall conduct the informal ‘hean'ng, review the
information presented and make 2 final determination. OMWBE shall make -
a verbatim record or establish another means that gives the appellant the
opportunity to review the record of the im'ti%;l proceeding of the informal
hearing proceedings in detail. The purpose of the Certification Committee is

to provide due process by conducting an impartial and disinterested review

of OMWBE’s initial proposed determination to remove eli gibility. The
Committee shall provide the firm the opportunity to be heard and respond in
person, writing, and/or telephonic conference at the business’s-option, and
present information/documentation in support of its argument that OMWBE's

"proposed detérmination should be reversed. The program $pecialist who made ‘

the proposed determination shall present the facts, reasons, and legal authority
for OMWBE’s proposed determination to the comnmittee. The Committee may
require the specialist to conduct such additional investigation and/or analysis

_“as may be necessary for the Committee to conduct its review and make a final

determination. Upon completion of its review of all responses, information,

.and documentation submitted, the Committee shall decide whether to affirm or

reverse OMWBE’s proposed determination. The Committee shall promptly
notify the business in'writing of its determination, which is administratively
final. If the decision to remove eligibility is reaffirmed, the decision becomes -
effective immediately. The affected business will be given wntten notice.of
OMWBE’s final decision to remove eligibility.
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individuals who are inembers of groups specifically defined in 49 CFR Part 26,

If a business does not submit a'request for a review of OMWBE’s
- determination by the stated deadline, the decision will stand and the
business’ eli glbxhty shall remain removed ’

| ‘The affected business will be given written notice of OMWBE’S final decision.
Such notice will advise the business of its right to appeal the decision to the-
USDOT pursuaiit to 49 CFR Part 26, Subsectxon 26. 91 ’

 Credit may be given for work performed to the firm appealmg a decision untll

OMWBE’s final determination of ineligibility.

Graduan_.on .

When OMWBE detenfxines a DBE firm no longer meets the applicable defi inition A

of a small business concern, the DBE firm will bé graduated. OMWBE shall

* accord the firm the same due process and appeal nghts as may- be availableto a’
-firm that no longer meets the DBE program certification ehgxbﬂjty criteria (see

Removal of- Ehglblhty)
Notice Given to- Federal Authonucs

A “The name and address of each business and its principal off' cxals dcmed
* certification or whose eligibility is removed by OMWBE, along with the basis~
- for such action will be provided to WSDOT who will then notlfy the appropnate

federal offices within ten ( 10) days of: the action.
Cha]lenge of Socially and Economlcally Dlsadvantaged Status
Pursuant to 49 CFR Pan 26, OMWBE is required to make the presumption that

Subsection 26.5 are socxa]]y and econormca]]y dlsadvantaged The presumpuon
is rebuttable.

. Any third party may file a complaint to chal]engc the status of any mdmdual
- presumed to be socially and economically disadvantaged, when that individual is

owneér of a business certified by or seeking certification by OMWBE as a DBE.

The procedures for filing, processing, and resolving third party complaints of an
mdmdual s social and economic dlsadvantaged status are: :

1. The complaint must be made i in writing to OMWBE. Along with its letter;,

the complaining party must include all available information. relevant to
a determination of whether the responding party is in fact socially and.
econorpically disadvantaged. :

2. OMWBE will determine, on the basis of the information provided by the
complaining party, whether there is reason to believe that the individual i is in

fact not socially and economically disadvantaged. If OMWBE determines that -

there is no reason to believe that the individual is not socially and ecoriomi-

cally disadvantaged, OMWBE will so mform the complammg party in wntmg.A

This will terminate the proceeding.

A,
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