




A franchise may be certified if ît-meets.the eligibility cutena set fort in.
49 CF Par i6 and the franchiser is llot affilated with~e franchisee.
For purses of DBE _eligibilty, restrnts relating to--standardizd quality,
advertsing,3,ccounting fOfmat and other provisions imposed on ,the frachisee'

, 'by the franchisee agr~ement. wil Dot be ,caßsidere forthé purpse of

determning whether afliationsexist" provided the. frachisee has the nght to
profit froin its effort and "be~ the risk of ióss commensurate with its
ownership interest, AJternatively,affdiation may be found to exist where tte
franchise agreement provides rorcòinon management or excessive restrc-
tions òf.the sale. or transfer of the franchisè interest."

. 4. l1xpettise- ."
Where expertise i$ relied upon as par of a disadvantaged owner's contribution
to acquire ownership Últerest. it must be:

a. In '3. specialized field;'

b. Of óutstandingqual'ty;

c. In aras critic~tothe lin's opeation;

d. Indispensable to-lhe firm's p.otentjalsutcess;

e. Specific to the type of work the firm petfonns; and

'. f. DocUIiiented in the business Tt;cords of the firm.

. . Additionaly, the individual w~os¿; i;xpertse is relied upon :mušt have a
signficant financial investment in the~ fir.

5~Preuined Soci.ally and Economically Disadyantaged Individuals

Members of the following' designated groups are re-buttaply presumedLo
be sotially .ad econorIicaJlydisadvantaged indi~idu~s: Women,
BJack-Americans;Hispanic Amencans. Native Aieri~an, Asian-Pacific
American~, Subcontinent Asian Amerjcans,and othenninorities found to
be disadvant~ged,by theSBA. The definition öf these groups.is outlined in
49 CFR Par 26, Subsections 26.5 and 26.63~ However, ihese individuals must
submit a ,notarized certification that they are.in fact socially and econonúcaIly
disadvantaged. _..

jf OMWE lÌas_reason to question whether an individual is a member of a
group that is presumed to be socially ancJ.econollcally disadvantaged~ the

, individual must provide appropriate documentation establishing membership
in a designated group.- Examples of "appropriate documentation" include state
or: federal-tribal enrollment, benefits. and/or entitlements based upon group
membtrship, or sworn statements of tnird pares. (who are recognized
members of-the desIgnated group) which establish by a prepoQderance of the

- evidence that the individual has held himlerself out to be a member of the
groùp over a long period of time prior to application for certification, and is ,
tegardedas a member of the group by the relevant comrunity_
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JfOMWEdeteimiiies the individual claiming disadva-ntaged group
membership is 'not a :member Qf a designaied disad'vantaged group. the
in,div.i,dual mlist ~emonstrate soc~ and economic disadvantage nn an
individual basis. Individuals who' are hot members of one of the des,ignated
presumptive groups may request OMWE to m,*e-an inäividual

, deteimnation of socal and'economic disadvantage. '. .' .
'OMWE's dêtermnations, of disadvantaged group me~befShip,.ar subject to

(lppeal accòrding to 'the' certfication appeals procedure of 49 CPR Par 26.89., ,
Persons wh.o are members of one of the designated g~óups, but whose personal
net wort exceeds. $750,00 as shown on the PNW. shall not be presumed to

be socially.and economicaly disadvåntaged',OMWE is riot reuired ro
conduct any proceedjng to conclusively rebut the ptesumption of economic
disadvantage before determning the indivídual is ,not disadvantaged. However,
if the individll,al chalenges OMWE's determDatiól1, then OMWE will .
conduct a proceeng pursuant to 49' CF 26.87 to detennne whether the
disadvantaged status of tht.indiviual shall. be removed.

. 6. Determnations of Nonpresumptive In~ividuals as'SociaUy and Economicaly
Disadvantaged .' '.., ' . ' . . '
Socialy disad~antag~d persons are those \\hò ha~e been s~bject to racial or'
ethnic prejudice ~r cultual bias, within American society ~b.ecause the person's

, identity as a member of a group and wi~OÍlt regard to the' person's individual
qualities w~ich stems from e:ircumstafces beyond the person's cQntrol. .
Evidence of ind.ividual soc,ial Øisadvantage must includç the followingelements,: '
a. At least one objective distinguishing ieat~rethat has contrbuted to social

, disadvantàge; e.g~, race, eth~ origin, gender, disabilty, long-term
,residence in an enviÌonment isolated fro~ the mai:nstre~ of American
society. or other simiar causs not carnoIi to individuals. who are not '
socially 'disadvantaged;

b.' P~rsonai experience of substantial ard chronic disadvantage in American
society, not in other countres; and

c. ,Negative ~mpacton entry lito or advancement in the business world
because of disadvantage. Any ,relevant evidence in assessing ths element,
wil be considered to seejf the totaity of circumstances shows'disadvan-:

tage in entering into or-advancing in the business world. In, every case, thé
following wil be cônsidered:

(1) Education: Denial of equal access ,to higher education iIistitutions and
vocation training, exclu~ion f.(om social and professional assoçiation
with students or,te~chers, denjal of educational honors ånd social

. patterns OF pressurés which discouraged the ìndìviduaJ from pursuing
a professional Of. business education.

.'
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(2) EmploYment. Uiiequai treatment in hiring, promotions and other
" aspeCts of professional a(tvancements, pay and frnge benefits and other

tenns and conditions of employment, retaiato~ or discrirInatoI) ,

benavior by an,employeror labor union; and social pattei-S or "'
pressures whicli have channeled the individual into nonprOfessional
or nonbusiness fields. '

(3) Business History. Unequal access to credit or capital, acquisition
of credit or capital under coniercialiyunfavorÌ~)e ckcumstànces,
unequal trtment in opportunîties for government contracts or other
. work," unc:qualtreatIeIit by ¡rtentialcustomers ançlbusinesses
associates, and exclusion from bu~iness or professional organizations.

No.te: Wblle pel-ons with disabilities are ~ot a group presumed to be diså.dvan-
tag~, OMWE wil ~arefuiiy review individual showings of disadva~tage by
.persons "with djsabiJI-ies and malé"a case-by~cas deteI1ation whetlÌer such
a p~rson is sOCially and economicaiiy disadvantaged forpuroses of 49 ÇFPa,rt26. " "
Economically di~advantaged individuals. are socially disadvantaged individuals

whose abilty ,to curnpete.ìn the free enterprise system has be~ìi impaired due
to diminished c~pital ánd creditopportníties as compared to others in the

"" : si:e or similar lin~of business who are 'not socially disadvartage~. '

. Each person claiming econonuc disadvantage mus.tsnbmi~ the following:

.3. Narrative describi~g the conditions which are the ,basis forthe claim; and

b. Peronal financial information. Note: If mared, the p~rson must also
submit a separate financialinfonnatioIl fOThi~lheT.spouse, unles they are ,
legally: separåted.

7. Ow.nership and Control

.once busineSs size and social and econonu~ disadvantage status have been
, detennne~ ownership and control wil be. evaluated to ensure that the
business applying for DBE certification is, in fact, -independently owned
and controlled by one or more'socially" and ècononically disadvantaged

" individuals.

a. , Th,e ownership and control by mlnorities or women shall be real, substan-
" tild, and contiual and shall go beyond the pro forma ownership of the
finn as reflected in its ownersbipdocuments. The minority. Or women
owners shan enjoy the customar incidents of ownership and shall share
in the riSKS and profits commensurate with their ownership interests, as
dem"onstrate-: by an examnation of the substance rather than form of

arangements. Recognition of the business as a separate entity for tåx
or corporate, purposes is not necessarly suffcient for recognition as a
DBE. Absèntee or titular ownership by DBE owners who do not take
an active role in controllng the business is not consistent with the DBE
eJigibili,ty standàrds.
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b.. At least 51 percent of theown,ership(or each class of the partership
interest, voting and aggregate .of all stock) neeDS' to b~ held by socially mId
eçonomically disadvantaged' individuals, 'based upon real and substantial.
contrbutions of expertse, capital, or other targíble personal assets, to '
show star-up contribution.

c. finanCing (i.e., loans) obt.aIed from ~ disinterested par (e.g., lending
institution) to 3,cquiTe star-~p contrbution may be permssible. However..
at the time of makng application, the DBE owIer's interest cannot be
subject to any financing obtained frOin the former nondisadvantaged,
owner of the applicant firm. '

, d. All interests in a busÎness 'or other assetS óbtainedby the'disadvantaged
individual as a result of a gif or trnsfer without adequate consideration
from a nondisadvantaged imliyidual or non-DBE Jirr who is involved in

, the fit seeking c~rtfica:tion or affiliated with the ñII. involved in the .
. same or similar business activity as ~e 'f'irm seking certfication. or

engaged in an ongoing business relationship with tte fir ~r an afiliate .

of the firm seeking certcation. shall be presumed,to not be held bý a

~ociaiiy anàdisadyantaged indiVidual. To overcome this pr~ription"

, the applicant must present clear and convincing evid~nct thatthe gift or
transfer was Ili,de for reasons óther than obtaining DRE cértifiC3tion and
thedisadvåntaged indÍyiduaJ actuå.iiy controls the inai;igement, policy.
and operations of the finn. notwithstanding,the Gontinuing parcip-ati~n ,
of a nondisadvantaged individual who provided the ,gift or transfer.

e. The DEE owner(s) shall devote full tIme effort to. tQe firm.. The detern- _
. nation of whether they are devoting their full time effort shall be made on
a case-by-case basis. A DBE owner cannot engage in outside employnllt
or other business interests that conflct with the management of thefimi. or
prevents the 'owner(s).fromdevoting ~fficient,time and attention to the
affairs of the firm as required by 49 CFR Par 26.

f. A b~siness applying for DEE certfitation and ~peration in the sic code

as a trcking firm must oWÍ cid operate at leåS one'fully licensed and
, operational trck in order to be counted for all of the trcks it uses.

including those leased frOm a DBE fimi or-leaed from a DBE'owner-
operator. A DBE rray lease from a non-DBE owner. operator. but only.
the fees paid wil be counted.

g. An eligible DBE shall be an independent business. An independent

business is one the viability of which does not depend upon its relationship
with another firm or finns. .

h. Factors which. are reviewed pursuant to 49 CFR Par 26, Suqsection 26.71. .'
include the business relationships with non-DBE firms in the areas of
personnel, facilities, equipment, financial and/or bandiiiE support. and
other resources. OMWE also exaITnes present or recent employer!
employee relationships between the disadvantaged owner and the
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non-DBE ÌliJn or persons associated with non-DBh uJìTS and the finn's
relationshlps with prime contracts in order to determne. whether a pattern
of exClusive or primar dealigs with the prime contràctor exists which

. compromises the independence of the appiicant.

, i.' In determlning control; O~E considers all facts in ~e record, as a
whole, .to deterine wnether the applicant has an overal understanding of
management or has technical competence and experience c;rectly related ..
to the tye of business in which théfi is epgáged. (Te firm wil Oiûy
be certified for the scope of work tht DBE ovmer() controls.) The oWner
is not required to have experience or' ,eXpertse in every critical area of the

finn's operation, or greaterexpenence or expertise in a given field than .
, managers or key'employees, but must have the abilty.to intellgently
and critically evaluate informatian presented by other paricipants in the

finn's 'activities, and to use ths infonnation tôm~e independent decisions
concerning .the f.ii' s naily operations" management and policy makng.
Expertise limited to. offce manageipent administration .or bookkeeping
,functions,u~lat~d to the bùs~nes~',s principle. activitY is msuffcient if the
minority person or female appiicant is not knowledgeable in a.l aspects

. of the busines and independently makes the'basic decisions in daily
operations. Also, the minontj:person or female-must have experiencc~

and technical competence in the indust to which certificatkm is sought.

8. CC?mmerci~ly Useful Function , .
"Commercially Useful functioii" is not a certfica.tion issue unless there is a
'p;:ttem of conduct indicating a finn's involvement jn attempts to evade the'

. 
certification eligibiltY '¡-equirements. .

E. Ineligibility CÓ:rplàints

1. In accordance with 49 CF 26_87, aIy thir-d par may file a co~piait
alleging a çurrently certified firi is inf?ligible. The complaint must be in
,writing and specify the alleged reason(s) wby the finn is inel.igible. OMWE

. 'wìl .not accept anonymous compiaints~' The review wil. be conduded within
,10 workin~ da¥s of OMWE being notified of the questionable status. Suc~
a review may consist of the following. as may,be relevant to the complaint: .. ~ ",. .
a. Adesk document review of toe certification file;

b. An on-site i.nterview including interview of the business pnncipals and
others with knowledge of thecompariy, including ernpioy~es;,

c. An inspection of the business's documents and records to venfy or clar

. information furnished regarding the'applicant's certification asa dis'advan-
taged business. .its status, -business size, operational.ad managerial control,
and independence; or

d. An insp"ection of the physical plant of the business and job site activities.

A report will be completed and submitted by OMWE to WSDOT within ten
(10) working days of the completion date._
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2. .oMWE shallkee:p the identity of the complainant confdential, at their

election; unless to do so is contrary to state_ lawanf. would-hider Uie
investigation. proq~edings or hearg, or reslt in a depial of appropriate
adnùtistrative due process to f?thr paries. In these Ìiistaices, OMWE shall

_ advise complainantS for the. purpse of obtaining'theIr waiver of the èonfden'-
,tialitýpn:vilege. OMWE mUS àls~ advise complainants that their. faiure to

waive the pñvilege may result in the' closure ~f the irtvestigation or dismissal
of the procC?ding or heanng in some circumstances-., , ,

E Appeals by Businesses penied Ce~~c~tion.

i. A business denied certtatiort or .recertcation ~y OMWE wil 'be notied
- in writing of the detemúnàtion~Jòe dete~iiation shall explain the reasons
for'the denial and shal specificallY reference the evid.ence in the recoi:d that
supports each reason for demal:as well as the regulatory authority relied upon.
OMWE ~hali make all docum~nts and 'óther ~nfonnation on which the denial

. is based available to the applicant upon its requeSt.

2. A business denied ceitfiçation may request OMW review its denial
detenn,nátion by reqúesting an iiifo.rmalshow ca~se review in wrtini'Yith
20 calendar days of1he,denia: qeteÍmnation..OMWE wil consider any'
additional documentation and information the firm- submits with its request
for an inform~ show cause review., Upon'corIclusion ,ofìts.reYI'ew. OMWE,
sh~I either'afir,or reverse its original deÌial,detemi~atIon" OMWE shâl'
inforithe business in writing of this decision. which is adniIiistrtively fial '
for purpses of appeal. If OMWE affnns its original deni;ù. it shall notify ,
the business in wnting of the appeal pròçedures available to the business. '
OMWE wil consider requests for hearings on deiua1s of ~ertifcation or
recertfication, if the request is received 'during the stated 'time lin¥t~ A rum '
that is denied recertfication may request ahearig of the ,deDi a1 to recertfy.,
Heanngs are not. however. mandatory when the initial denialòf certificatiön.
is determned by.oMWE.- ,

3. A business denied certification.may submit an adInnistratÌve appeal to the,
_ USDOt. . ' .

4. A business that is denied certification may not subint more than two
applications in one calendar year. provided however, that when a firm is
denied certfication. the:fin may 'not reapply within six (6) months of the
date the firm was previously denied. .'

5. Appeal ofÜMWE decisions must be made directly to the DSDOT. Appeals
ofOMWEfinal decisions must be made within 180 days of thefinaJ
administrative decision_ Send'appeals to the following address:

U.S. Deparment of Transportation
Office of Civil Rights
400 7tn Street SW, Room 2401
Washington, D.C: 20590
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G. Removal ofEligibiJity

1. .' OMWE shall remove DBE certfication upoIidetemrning-tbe'businessdOes "
not meet the eligjbilty cntena However. before "removal of certfication. the

"" _ business wil be afforded due process 'which sháll include _an ,opportnity for
an informal heatng to contest the proposed decision. Thè fin may elect to
present infonnation and argument in wnting without having, a heang.

2:Wl)en new or additionalínfonnation is gathered 'that indicates the business
does not meet the eligibilty ,requirements or the fiim lacks independence and
control of its busjn~s operatio~s. OMWH wil notify the business of its "
intent to remove -Its eligibilty fòr cause. The'notice shall set forth the reasons
for the proposed detemúnatiön and specifically reference the. evidence in the'

" record on which each reason is based.

3. The reque~t for an infonnaI heang must be in wnting and must identify the
_, specific areas, in which'the business ftels the decision is in èrIr. The wntteri
i:~quest must be rece~ved by the OMWE within'ZO caiend~ days ofnotifica-

, tion to the business of the proposed decision to remove ,its certfication. .

4.. l\ firm's certfication wIlbe removed, due to lack of action by tle affected

. firm. and the firm is ineligible to parcipate -as a certified DBE until it
complies with OMWE's recertfica:tionrequitemtnts~ A busins wh"ose

. certfication isadnúnistratively removed may subnut a recertification appIica-
: iion if submitted within ,90 days ofthe certification being"adrnistratiyelý

, 'remóved.

5. The Certfication Commttee shall conduct the informaJ'heanng. review the
information presented and, make a fin~ determination. OMWEshall make
a verbatim record Of establish anotheimeans thåt gives the ?ppellant the
opportnity to review the record of the initialprgeeeding of the in.formal
hearing proceedings in detaiL. The pi.rpos~ of the Certfication ComnUee is
-to provide due process by conducting an jqipårialand disinterested review
ofOMWE's'¡nìtial proposed detennnation to remove eligibility. The
Committee shall provide the firm the opportnity to be heard and rend in

person, writing. and/or telephonic conference at the business's option. and
present information/documentation in support of its argument that OMWE's "

. pioposeddetemlnation shonld be reversed. The program specialist who ff;3de '
the proposed detennnation shall present the facts. reasons. and legal 'authority
for O~E's prop?sed detennnation to the comnttee. The Commttee, may

require thê specialist to conduct such additional investigation andJor analysis
,.as maybe necessar for the Commttee to conduct its review and makea final
_ determnation. Upon completion of its review of all responses. information.
and documentation submitted, the Commtteè shall deçide whetJef to affirm or
reverse OMWE's proposed detennnation. The Commttee shalJ promptly
notify the business in writing of its detemùnatio~, which is administratively
final. If the decision to remove eligibilty is reaffrmed. the decision becomes
effective immediately. The affected business wil be given written notice,of
OMWE's final decision to remove eligibility.
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'n a busineEs doe not subi,t a: ~q:est for a review of OMWE's
'deternnation, by the stateddeadline;thedecîsion wil stand and the
busi~ess' eligibilty shall reDiain removed.

:The afected busiriess wil be,given \Vtten notice of QMWE's final decisIo,n.
Such notice wil advise the business of its FÏgtit to appeal the decision to the
USDOT purs~,ait to 49 CFR Par 26, Su~section 26.91.

Credit may be given for work pelonned to,the tïrm appeing a decision until,
OMWE's final determnation of ineligibjli'Y.

H. Graduation, "

When OMwE deteffnes a DBE finn no lqnger meets tle applicable definition
of a small business concer. theDBEfin wm be graduated. 0MW;E shal "
accord the fiii the same due process 3ßQ appeal rights ~ may'be available tò a'

, firm that no longer meets the DBE program certification' eligibiltY crteria (see
Removal ofEHgibilty)~ '

1. Notice Given to' Federa Authorities

'The name and addtes£ of each businèss and'itS principal offcials deiiied
: certfication ,?r whose eligibility is removed by OMWE, along with the basis'
'for such 'acti0iiwil be provided,to WSDOT who wil then notify theappropl-ate'
federal offices Within ten (IO) days of the actiou_ '

J. Challenge of Socially and Economically Disadvantaged Status, ,
PutSU3nt to 49 CP P.ar 26, OMWE is required to make the presùinption that
individuals who' are. members of groaps speifically defined.in 49 CP Par 26,
5ubsectinn 26.5 are socially and econooùcally disadvantaged. The presumption
ls rebuttable. "

, Any th'ird par may fie a complainHo challenge th~ status of any'iÍidividual
presumed to be socially and eçonòmicaJIy disádvantaged. when that iiic:iividual is
owner of a business certed by or seeking certificatinß by OMWE as a DBE.'

Th~ procedures for fiing, P.(ocessing, and resolving third pary complaínts of an
individual.'s social and economic disadvantaged status are: '

i. The complaint must be made in writing to OMWE. Along ~itb its letter;
the compl3i~inRPar must include all available information. relevant to
a determnation of whether the responding par is in fact socially and"
econoIlicaUy disadvantaged. ' .

2. OMWE wil determne; on Üie basis of the information pi:ovided by the
complaining par, whether there is reason to believe that the individual is in
fact not socially and economically disadvantaged. If OMWE detemunes tl3:t
there is no reason to believe that the individual is not socially and economi-
cally disadvantaged. OMWE will so inform the complaining par in wnting.
This wiJ tennnate the proceeding.
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